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UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
REA ON 10
1200 Si xth Avenue
Seattl e, Washington 98101

In the matter of:

DOCKET NO. CWA-10-99-0144

REQUEST FOR | NFORMVATI ON
AND COWVPLI ANCE ORDER

Bl RCH Cl RCLE FARMS, I NC. and
CEORGE WARM NGTOCN,
McM nnvil | e, Oregon,

Respondent s.

N N N N N N N N N

The foll ow ng FI NDI NGS AND CONCLUSI ONS are nmade and ORDER
i ssued pursuant to the authority vested in the Adm nistrator of the
United States Environnental Protection Agency (“EPA’) by Sections
308 and 309(a) of the Cean Water Act (“CWA"), 33 U S.C. 8§ 1318
and 1319(a). This authority has been del egated to the Regi onal
Adm ni strator, Region 10, and has been duly redel egated to the
undersigned Director, Ofice of Water, Region 10.

.  STATUTORY AUTHORI TY AND FACTUAL BACKGROUND
1. Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits

t he di scharge of pollutants into waters of the United States by any

person, except, inter alia, as authorized by a National Poll utant
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Di scharge Elimnation System (“NPDES’) permt issued pursuant to
Section 402 of the CWA, 33 U.S.C. § 1342.

2. Section 402 of the CWA, 33 U. S.C. §8 1342, provides that a
state with an approved NPDES program may issue permts for the
di scharge of any pollutant into waters of the United States upon
such specific ternms and conditions as the state may prescri be.

3. Respondent Birch Crcle Farns, Inc. is a corporation duly
organi zed under the laws of the State of Oregon. Respondent George
Warm ngton is the corporation’s President and personally
participates in and directs its operations. Birch Crcle Farns,
Inc. and George Warm ngton are hereinafter collectively referred to
as “Respondents.”

4. Each of the Respondents is a “person” within the neaning
of Section 502(5) of the CWA, 33 U.S.C. § 1362(5), and Section
1401(12) of the SDWA, 42 U.S.C. § 300f(12).

5. Respondents own and operate a dairy farmlocated at 10475
NE Warm ngton Road, McMnnville, Oregon (“Farni) which contains a
concrete-surfaced ani mal confinenent lot (“Facility”).

6. The Oregon Departnent of Environnental Quality (“ODEQ)

i ssues NPDES permts pursuant to an NPDES program approved by EPA

7. On Cctober 8, 1990, ODEQ i ssued General Permt Number
0800 (“Permt”). In relevant part, the Permt prohibits any
“di scharge or potentially harnful indirect discharge to state
wat ers” from any “confined animal feeding operation” with coverage
under the Permt.

8. At all tinmes relevant to this ORDER, Respondents had

coverage under the Permt for the Facility.
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9. On Decenber 10, 1998 and February 10, 1999, EPA conducted
NPDES i nspections of Respondents’ Farm

10. At the tinme of the Decenber 10, 1998 and February 10,
1999 NPDES i nspections, the Facility confined approxi mately 500
mature dairy cattle and 300 heifers. The nunber of cattle confined
at the Facility exceeds 300 “animal units” as that termis defined
in 40 CF. R Part 122, Appendi x B.

11. The Facility stables or confines and feeds or maintains
dairy cattle for a total of 45 days or nore in any 12-nonth peri od.
12. Neither crops, vegetation, forage growth, nor post-
harvest residues are sustained during the normal growi ng season

over any portion of the Facility.

13. The Facility discharges pollutants into navigable waters
t hrough a man-nade ditch, flushing system or simlar man-nmade
devi ce.

14. The Facility is a “concentrated ani mal feeding operation”
as that termis defined in 40 CF. R Part 122, Appendi x B and used
in Section 502(14) of the CWA, 33 U S.C. § 1362(14).

15. The Facility is a “confined aninal feeding operation” as
that termis defined in OR S. § 468B. 205

16. At the tinme of the Decenber 10, 1998 NPDES i nspecti on,
EPA observed a di scharge of manure-| aden wast ewater which
originated fromthe Facility enter Hawn Creek. This wastewater
contained “pollutants” within the neaning of Section 502(6) of the
CWA, 33 U.S.C. § 1362(6).

17. Water in Hawn Creek flows to the Yanmhill R ver which is a

tributary of the Wllanette River. The WIllanette River is a

U.S. ENVIRONMENTAL PROTECTION AGENCY
REQUEST FOR | NFORVATI ON AND 1200 Sixth Avenue
COVPLI ANCE ORDER - 3 Seattle, Washington 98101

(206) 553-1037




© 00 N o o s~ w N P

N N N N N N N NN P P P P P P PP PR R
oo N o o0 A WDN P O O 00O N o oD WDN - O

tributary of the Colunbia R ver which is subject to the ebb and
flow of the tide.

18. At the tinme of the February 10, 1999 NPDES i nspecti on,
EPA observed a di scharge of manure-| aden wast ewater which
originated fromthe Facility enter the Yamhill River. This
wast ewat er contained “pollutants” within the nmeani ng of Section
502(6) of the CWA, 33 U S.C. § 1362(6).

19. The Yanhill River is a tributary of the Wllanette R ver.
The Wllanmette River is a tributary of the Colunmbia River which is
subject to the ebb and flow of the tide.

20. The di scharges of wastewater described in Paragraphs 16
and 18 were to “navigable waters” within the neaning of Section
502(7) of the CWA, 33 U.S.C. § 1362(7), and to “waters of the
state” or “state waters” within the neaning of OR S
§ 468B. 005( 8).

21. The discharges of wastewater described in Paragraphs 16
and 18 each constituted a “di scharge of pollutants” within the
meani ng of Section 502(12) of the CWA, 33 U. S.C. 8§ 1362(12), froma
“point source” within the nmeaning of Section 502(14) of the CWA, 33
U.S.C. § 1362(14).

22. The discharges of wastewater described in Paragraphs 16
and 18 did not result froma 25-year, 24-hour storm event.

23. The di scharges of wastewater described in Paragraphs 16
and 18 each constituted a direct discharge or potentially harnfu
indirect discharge to state waters and therefore viol ated Speci al

Condition 1 of the Permt.
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24. EPA therefore finds that Respondents are in violation of
a condition in a permt issued by the State of Oregon under Section
402 of the Act.

1. ORDER

Based upon the foregoi ng FINDINGS, and pursuant to Sections
308 and 309(a) of the Oean Water Act, 33 U.S.C. 8§ 1318 and
1319(a), it is hereby ORDERED as fol |l ows:

25. Imredi ately upon recei pt of this ORDER, Respondents shal
cease all discharges of pollutants to navigable waters or state
waters which originate fromthe Facility including, but not limted
to, discharges related to | and application, confinenent areas,
silage piles, or waste storage ponds.

26. I mredi ately upon receipt of this ORDER and continuing for
a period of one year fromthe date of this ORDER, Respondents shal
conduct daily visual nonitoring of all potential sources of
pol | utant di scharges to navigable waters or state waters which
originate fromthe Facility. Mnitoring |locations shall include,
but are not limted to, areas of potential or actual discharges
fromfields subject to | and application of wastes, confinenent
areas, silage piles, and waste storage ponds. Respondents shal
develop a nonitoring log containing the followi ng information for
each area nonitored: the date and tine of the visual observation
an indication of whether or not a discharge was observed, and the
initials of the person making the observation. Respondents shal
mai ntain the nmonitoring records at the Farmfor at |east three
years after the date of this ORDER and shall inmediately nmake them

avai l abl e for inspection or copying upon request by an authorized
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representative of EPA or the State. The operator of the Facility
subject to this ORDER shall know the | ocation of the records.
27. For each discharge fromthe Facility which enters
navi gabl e waters or state waters, Respondents shall:
a. Sanpl e the discharge within two (2) hours of
observing the discharge and submt the sanple to a
state-certified | aboratory to be anal yzed for fecal
coliform
b. Prepare and submt to EPA a witten Report of
Di scharge containing the follow ng information: (1)
date and tinme of the discharge; (2) l|ocation of the
di scharge; (3) origin of the discharge; (4) sanple
anal ysis results; and (5) steps taken to prevent
reoccurrence of the discharge; and
c. Provide the Report of Discharge to EPA within ten
(10) days of the discharge.
28. In the event that Respondents are unable to conmply with
any requirenment of this ORDER, Respondents shall, within ten (10)
days of becom ng aware of such inability, provide the foll ow ng:
a. A summary of the specific reasons why Respondents
are unable to conply with the requirenent;
b. A sunmary of all actions taken by Respondents or
ot hers that Respondents all ege denonstrate “good
faith efforts” to conply with the requirenent; and
C. The date by which Respondents expect to conply with

the requirenent.
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29. Submttals required by this Request for Information and
Conpl i ance Order shall be submtted to:

U.S. Environnental Protection Agency
Regi on 10

1200 Si xth Avenue, OW 133

Seattle, Washington 98101

Attn: Chae Park

30. Pursuant to 40 C.F.R 88 2.201 - 2.311, Respondents may
assert a business confidentiality claimcovering any portion of the
submtted information which is entitled to confidential treatnent
and which is not effluent data. For any such claim describe the
basis for the claimunder the applicable regulation. Any material
for which business confidentiality is clainmd should be placed in a
separ ate envel ope | abel ed, “Confidential Business Information.”
Failure to assert a claimin the manner described in 40 CF. R 8
2.203(b) allows EPA to release the submtted information to the
public without further notice. EPA may disclose information
subj ect to the business confidentiality claimonly to the extent
set forth in the above-cited regul ations. Special rules governing
i nformati on obtained under the C ean Water Act appear in 40 CF.R
§ 2.302.

31. Nothing in this ORDER shall be construed to relieve
Respondents of the requirenent to obtain and conply with any NPDES
permt or other applicable requirenents of other federal, state, or
|l ocal law. EPA reserves the right to take enforcenent action as
authorized by law for any violation of this ORDER, and for any

future or past violation of any permt or other applicable |egal

requi renent.
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[11.  SANCTI ONS

Notice is hereby given that violation of, or failure to conply
with, any of the provisions of the foregoi ng ORDER nay subj ect
Respondents to: (1) civil penalties of up to $27,500 per day for
each violation, pursuant to Section 309(d) of the Act, 33 U S. C
8§ 1319(d); (2) civil action in federal court for injunctive relief,
pursuant to Section 309(b) of the Act, 33 U S.C. § 1319(b); or (3)
adm nistrative penalties of up to $11,000 per day for each
viol ation, pursuant to Section 309(g) of the Act, 33 U S.C
8§ 1319(9).

Dated this day of , 1999

Randall F. Smth
Di rector
Ofice of Water
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